Fish Management (Zool 466)
Lecture 3

Legal Considerations in Fish Management

Management is not simply applied ecology or biology; need to operate within the
boundaries of the law and administrative policy. Law is influenced by historical and
contemporary social system...managers and conservationists can influence the law and
policy.
Law is legislative; policy is administrative (usually interpretation of law).
Law is open to interpretation
Law requires skeptical, thoughtful approach
Law allows for protection of fish at some level that is acceptable to the
government; in democracy, this is supposedly amenable to the majority of the
people. Creation, interpretation, and enforcement of the law can be swayed by
political action groups.
E. Most managers receive little formal training in policy and law. Learn by doing.
Probably not the best approach.
Legal systems in North America
A. Based on colonial evolution of European law
B. British Law - common law; tradition of interpretation of the law in the courts; the
law evolves as it works its way through the courts.
1. Canadian system - the legislative branch is also responsible for the
execution of the law
2. U.S. system - the legislative and executive branches are separate;
legislation is achieved through process of bargaining.
C. Current U.S. system
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1. Federal government has some jurisdiction over fisheries issues.
2. States own the fish within their boundaries.
3. 10™ Amendment to the U.S. Constitution
a. Any law not explicitly stated in the U.S. Constitution becomes
jurisdiction of the states
b. Many natural resource laws vary among states, unless the federal

government passes legislation stating otherwise.
Legislation in the early U.S.

A. Underlying Philosophy - Greek and Roman law - living natural resources like air
and water cannot be owned by any individual

B. Typical issues
1. Who owns the resource?
2. Who manages and regulates the resource?

3. State vs. federal rights?
C. State Rulings
1. Martin vs. Wadell (1842) - established state ownership of the fish resource
2. Geer vs. Connecticut (1896) - established state regulatory power over
resource (wildlife)
D. Federal Rulings
1. Lacey Act (1900)
a. Prohibited interstate commerce of illegally procured wildlife
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b. Precursor to the Black Bass Act of 1926 - effectively killed
interstate commerce of inland fish.

2. Migratory Bird Treaty Act (1918) - attempt to create complementary
regulations for migratory birds in U.S. and Canada. Difficult to pass due
to conflicts among states. Eventually passed as a treaty, not a law.
Finally became law.

3. Missouri vs. Holland (1920) - federal game wardens can enforce federal
laws within states.

Difficulties associated with multiple governing bodies
A Obviously state and federal agencies may have different goals

B. Native American and fisheries; additional conflicts
1. Federal government must uphold treaties (only recognized the last few
decades)
2. States regulate fish, when possible

Laws designed to protect species at the federal level

A. Black Bass Act 1926 (prohibits interstate commerce of black bass and other fish;
applies to fish confined within a state’s border)

B. Marine Mammal Protection Act 1972

C. Endangered Species Act 1973

1. Federal government plays dominant role due to potential conflict of
interests within states (states receive support from sport fish dollars)
2. About 66% of states have similar laws as the federal ESA
D. Water rights - complex issues; particularly in arid western U.S.
Laws designed to protect ecosystems (or holistic laws that affect fisheries resources)
A. National Environmental Policy Act (1969) - mandates environmental impact
statements
B. Fish and Wildlife Coordination Act - agencies undertaking water development

must consult with FWS, state agencies to determine if it will have adverse effect.

C. Clean Water Act (evolved from the Water Quality Act of 1965) - extends far
beyond “pollution”. Requires developers to gain permit from the U.S. Army
Corps of Engineers.

D. Superfund (1980) - designed to clean up industrial pollution with direct harm to
fish, wildlife, and people

Managers interfacing with the law

A. Expert witness
B. Client - will interact with lawyers during legal actions.
C. Disputes over law rarely end up in courts. Bargaining. Enforcement of the

federal ESA rarely ends up with regulation; rather bargaining among involved
groups is the endpoint. This also guides administrative policy.
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